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BARNES, J., FOR THE COURT:
1. James K. Moore was convicted of business burglary by a Rankin County Circuit Court jury and
sentenced as a violent habitua offender, to life without the possibility of parole pursuant to section99-19-
83 of the Missssppi Code (Rev. 2000). Moorefiled thisgpped following the denid of hismotion for new

trid or in the aternative judgment notwithstanding the verdict. His sole assgnment of error isthat the trid



court erred in dlowing the prosecution to introduce evidence of a prior bad act. Finding no error, we
afirm.

STATEMENT OF FACTS
92. Tim Derrick testified that on the evening of March20, 2002, at gpproximately 8:00 p.m., he was
purchasng gasoline at the Conoco service gationin Brandon when he noticed a black male waking back
and forthand fidgeting inthe area of a nearby pay telephone. The man, later identified as Derek Fitzgeradd,
als0 appeared to be making some attempt at conceding atiretool that he carried inone hand. Very shortly
thereafter, Fitzgerdd waked toward a nearby Family Dollar Store and began striking the glassdoor of the
gore with the tiretool causing the glass to break. Derrick placed a911 cal on his cell phone and waited
forlaw enforcement officersto arrive. Officersfrom the Brandon Police Department arrived within minutes
of the call.
13. One of the responding officers was Lee Bryant who testified that he and his partner were in the
vicinity when they heard the cdl. They approached without lights or Srens, and Bryant went to the rear
of the store while his partner covered the front. Almost immediately, Fitzgerdd rushed out of the rear
entrance of the store and was confronted by Bryant who ordered him to “freeze and get on the ground.”
A pat down search of Fitzgerdd produced what Bryant described asa“wad” of money. When questioned
about the presence of any accomplices, Fitzgerdd said that there was no one in the store but that he had
been accompanied to the scene by another individua who was waiting in Fitzgerad's car a a nearby
parking lot.
14. David Smith, a lieutenant with the Brandon Police Department, testified that he investigated
Fitzgerald's claim that a second person was waiting in Fitzgerdd's car parked near the scene. Using

information provided by Fitzgerald on the description of the individud and the car, Smith located the car



at anearby Shel service stationand, indeed, anindividud fitting the description provided by Fitzgerdd was
occupying the driver’ s seat of the automobile. Lt. Smith testified that he gpproached the vehicle and asked
the occupant to step out of the vehide and to produce some form of identification. No identification was
produced but the individua identified himsdf as Kenddl Ellis. A check on the vehicle confirmed that the
car beonged to Fitzgerdd. The person who identified himself as Kendd| Blliswas|ater determined to be
James K. Moore.

5. Fitzgerdd tedtified that he met M oore for the firgt time at gpproximately 10:30 am. on the morning
of the crime. He said that he saw Moore walking dong a Jackson, Mississippi street and agreed to give
himaridehome. Beforelong, the two men were smoking crack cocainethat had been provided by Moore
as payment for theride. At some point, Fitzgerald agreed to purchase cocaine from Moore, and the two
of them smoked that as wel. When it came time for Fitzgerdd to pay for the cocaine, Fitzgerdd was
forced to admit that he did not have the sixty or seventy dollarsthat was owed. Moore demanded payment
for the cocaine.

T6. Fitzgerdd told Moore that he knew where he could get the money. He told Moore that he had
once been the manager of the Family Dollar Store in Brandon and that he till had keys to the store.
Ftzgerdd tedtified that he made up the story inan attempt to get away fromM oore because he was &frad
of what Moore would do to him if he did not pay the money. Fitzgerad explained that earlier in the day
he had witnessed an incident in which Moore put a knife to the throat of an unidentified individud and
threatened to kill theindividud. Fitzgerad further testified that when he offered to go and get the money
he owed, Moore did not trust him to return with the money. Moore then took the keys to Fitzgerdd' scar
and drove the two of them to the Family Dollar Store where Moore coerced Fitzgerad with thregts of

violence and degth into bresking into the Sore.



q7. Moore rested without putting on a defense.
ISSUE AND ANALYSIS

WHETHERTHETRIAL COURT ERREDIN ALLOWINGTHEPROSECUTION TO
INTRODUCE EVIDENCE OF A PRIOR BAD ACT

118. By way of apre-tria motionin limine, Moore sought and was granted a continuing objectionto the
introduction of any testimony concerning alegations that on the day of the burglary Moore hed aknifeto
the throat of anunidentified individud and threatened to kill that person; however, the trid court ruled that
the testimony would be alowed under Rule 404(b) of the Mississippi Rules of Evidence, and found that
the probative value of the testimony outweighed any pregjudicid effect under M.R.E. 403.

T9. Moore argues that it was error for the stlatement to be introduced under Rule 404(b), and if not
error under 404(b), thenthe statement’ sprejudicia effect outweighed its probetive vaue under Rule 403.
This Court’s standard of review regarding the admission or excluson of evidenceis abuse of discretion.
Jonesv. Sate, 904 So 2d 149 (111) (Miss. 2005).

110. TheMissssppi Supreme CourtinSmmonsyv. State, 813 So. 2d 710, 716 (130) (Miss. 2002),
held that evidence of other crimes or bad acts is admissible in order to tdl the complete story so as not to
confusethe jury. Citing itsprior case of Brown v. Sate, 483 So. 2d 328, 330 (Miss. 1986), the court
held that whenit is subgtantialy necessary to present to the jury “the complete story of the crime,” evidence
or testimony may be giveneventhough it may reved or suggest other crimes. The S mmons court found
that evidence of a prior physica dtercation between Smmons and another individua was not offered to
show Simmons's character, but was presented as an integra part of the story for the purpose of showing

intent and establishing motive. Simmons, 813 So. 2d at 716 (1131).



111. Smilaly, inMoore' s case, the evidence concerning Moore' s making a knife threat againgt another
individud was not used to show Moore's character, but rather was used to tell the complete story of
Moore sintent and motive for being at the scene of the burglary eventhough he took no part in the actual
burglary itsdf. The evidence explained why Fitzgerad was seen fidgeting and pacing prior to the burglary,
as witnessed by Tim Derrick, and lent credence to Fitzgerdd's dam of having been coerced into
committing the crime through threats and intimidation by Moore. Without this evidence there might have
been some confusion on the part of the jury as to whether there was aufficient coercionby Moore or even
about Moorée sinvolvement in the crime a dl. This Court finds thet the evidence was an integrd part of
the tdling of the complete story and aided the jury in understanding the circumstances leading to the

commission of the crime. There was no abuse of discretion in the admisson of this evidence.

12. Moore further daims that on the bass of M.R.E. 403 the prgudicid effect of the evidence
outweighed its probative value. This Court finds that the lower court was correct in its ruling that the
probative vaue of the evidence subgtantialy outweighed any prgudicid effect. Furthermore, in keegping
with this Court’s sandard of review and the holding of Price v. Sate, 898 So. 2d 641 (Miss. 2005), we
find that because the testimony was evidence of motive and intent and aided in telling the complete sory,
any prejudice that may have resulted fromthe admission of the evidence was minimdl; therefore, therewas

no abuse of discretion. The Mississppi Supreme Court in Price held as follows.

In Lindsey v. Sate, 754 So. 2d 506, 511-13 (Miss. Ct. App. 1999), the Court of
Appedls ruled that a trid court did not abuseits discretion in admitting testimony that a
defendant charged with murder stole a gun and an automobile prior to the commission of
the murder, even assuming the trid judge failed to balance whether the prejudicia effect
outweighed its probative vadue under Rule 403. The Court of Appeals reasoned that
becausethetestimony was evidence of planand preparationand aided intdlingacomplete
gory, the prgjudicid effect, if any, was minimd. Lindsey, 754 So.2d at 514. Today, we
adopt the raionae of Lindsey and hold that the tria court did not abuse its discretion in
falingto conduct a Rule 403 andysis of the evidence that Price fondled the victim because

5



the prgudicid effect, if any, was minimd.

Lindsey, 754 So. 2d at 514 (131). Finding no abuse of discretion, this Court affirms the lower court’s
finding that the probative vaue of the evidence outweighed any prgudicia effect.

113.  Findly, Moore argues that on the authority of Smith v. State, 656 So. 2d 95, 100 (Miss. 1995),
the trid judge s falureto give a limiting ingtruction was error despite Moore' s failure to request such
ingruction. Subsequent to briefing by Moore, the supreme court “ abandon[ed] Smith’ s requirement that
a judge issue a ua sponte limiting instruction and return[ed] to the clear language of Rule 105 [of the
Mississppi Rules of Evidence which] . . . clearly places the burden of requesting a Rule 404 (b) limiting
indructionuponcounse.” Brownv. State, 890 So. 2d 901, 913 (1136) (Miss. 2004). Inaccordancewith
Brown’ sdeterminationthat thereisno error in atrid court’ s failure to issue a limiting ingtructionabsent an
affirmative request by counsd, we find Moore' s argument to be without merit.

114. THE JUDGMENT OF THE CIRCUIT COURT OF RANKIN COUNTY OF
CONVICTION OF BUSINESSBURGLARY AND SENTENCE, ASAVIOLENT HABITUAL
OFFENDER, TO LIFE IMPRISONMENT WITHOUT THE POSSIBILITY OF PAROLE IN
THECUSTODYOFTHEMISSISSIPPI DEPARTMENT OF CORRECTIONSISAFFIRMED.

ALL COSTSOF THISAPPEAL ARE ASSESSED TO RANKIN COUNTY.

KING, C.J., BRIDGES AND LEE, P.JJ.,IRVING, MYERS, CHANDLER, GRIFFIS
AND ISHEE, JJ., CONCUR



